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Introduction 
 
1. This submission is from the New Zealand Automobile Association (NZAA). We 

wish to appear before the Committee to speak to our submission. Our contact 

details are: 

  Contact person: Mike Noon 

  Daytime phone: 04-931-9984 or 021-659-704 

  Address:  Level 7, 342-352 Lambton Quay, Wellington 

  Email:   mnoon@aa.co.nz 

 

2. The NZAA is an incorporated society with over 1.3 million Members. It 

represents the interests of consumers who collectively pay over $2 billion in 

taxes each year through fuel excise duties, road user charges, registration fees, 

ACC levies, and GST. The NZAA’s advocacy and policy work mainly focuses on 

protecting the freedom of choice and rights of motorists, keeping the cost of 

motoring fair and reasonable, and enhancing the safety of all road users. 

 

3. The NZAA has a strong interest in this Bill, as purchasing a motor vehicle is one of 

the largest financial investments a person will make in their life. AA surveys show 

that on average, AA Members have two vehicles per household so they represent 

a significant proportion of the 3.2m registered motor vehicles in NZ and, 

correspondingly, annual vehicle purchases by modes including internet auctions. 

 
Purpose 
 
4. The NZAA supports the overall purpose of the Bill to update consumer legislation 

by incorporating new eCommerce trading modes, and to strengthen consumers’ 

rights by including goods, such as cars or car parts and accessories, sold by 

commercial dealers via online auctions under the Consumer Guarantees Act 

(CGA), where formally they were exempt.  

 

5. In particular, closing the current loophole which allows commercial traders to opt 

out of their responsibilities under the CGA when selling goods directly to 

consumers via an online trading facility will provide better consumer protection 

and be less confusing to buyers and sellers. 
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6. Our comments on the relevant proposed amendments follow. 

 

Subpart 1: Fair Trading Act 
 
Section 5C – no contracting out 
7. The NZAA supports the inclusion of new s5C which provides that no-one can 

contract out of the Fair Trading Act even if an agreement to the contrary has 

been made. 

 
Section 36S, 36T & 36U – extended warranties 
8. The NZAA supports clarifying the definition of extended warranties, introducing a 

5-day ‘cooling off’ period to cancel a warranty agreement, and strengthening the 

disclosure requirements of sellers to explicitly set out what the extended 

warranty covers in addition to the provisions in the CGA. This will benefit 

consumers by making them better informed and reducing the likelihood of 

consumers unnecessarily purchasing warranties that provide little or no benefit 

above the statutory guarantees in the CGA. 

 

Omissions 

9. We note however that the disclosure requirements relating to the CGA are only 

applicable for goods sold ‘in trade’ whereas some warranties are provided for 

goods purchased privately. To require the same disclosure provisions (for what 

is essentially the same warranty) could be misleading so provision needs to be 

made in the Bill to exclude such warranties from s36T. 

 

10. The NZAA suggests that provision could be made in the Bill for a reasonable 

administration charge to be optionally incorporated in any warranty refund. 

 

Subpart 2: Consumer Guarantees Act 
 
Section 41A & s65 – goods sold at auction 
11. The NZAA supports the intent of the amendment clause in the Bill to re-define 

auctions so that in-trade sales of used goods via internet auctions and tenders, 

and new goods via any auction, are bought under the Act.  
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12. The NZAA is concerned that under the current Act, some dealers are using the 

current auction exemption to opt out of their responsibilities under the CGA when 

selling goods such directly to consumers via an online trading facility. We 

support changes to the CGA to preserve the rights of consumers buying off 

professional sellers via online auctions, as they would have an expectation of 

being able to exercise a warranty claim or return defective goods shortly after 

purchase as if they had bought them off the dealer’s physical place of business.  
 
13. The NZAA considers the key issue for consumers is whether, when buying a car 

from a commercial trader who identifies themselves as such, they are covered 

under the Act. Presently, when buying a car from a dealer’s yard, they are, but if 

they bought the same car online via a competitive bidding process, such as a 

TradeMe auction, then they would not be covered (except, confusingly, if they 

bought the car via the ‘buy now’ or fixed price offer options). 
 
14. In the NZAA’s view, the key determinant is whether the goods or services are 

being sold by a commercial trader, and not on behalf of a vendor as with a 

traditional auction. If it is the former, then the Act should apply and not be subject 

to the manner in which those goods or services were sold. Therefore, the 

proposed amendments will guarantee that the consumer rights afforded under 

the Act are transferred to buyers regardless of the purchase mechanism or the 

peculiarities of that mechanism.  

 

Omissions 

15. The NZAA recommend the draft Bill be amended to require professional sellers, 

via the risk of penalty, to identify themselves as ‘in trade’ when selling goods via 

internet auction websites. Properly monitored by website hosts and the Ministry 

of Consumer Affairs, this would minimise traders’ attempts to avoid their 

obligations under the new Act by passing themselves off as private (non-

commercial) sellers and thus undermine the intent of the amendment clauses. 

 

16. We consider the Bill also provides the opportunity to more explicitly define (s36Z) 

the minimum disclosures an auctioneer must clearly make to bidders explaining 

that used goods sold at a real time auction are not covered by the CGA. We are 
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aware that not all consumers buying goods at real time auctions understand that 

there is no legal redress if the goods are not of acceptable quality. This is indeed 

similar to the dilemma that currently applies to so-called online auctions that the 

amendment clauses address. Either real-time auctions should provide the same 

guarantees for second-hand goods (including motor vehicles), or bidders should 

be left in no doubt as to their consumer rights or lack thereof.  
 

17. Similarly, we believe greater clarity is needed in the Bill to distinguish between 

physical ‘real time’ auctions that are also conducted online and which, to internet 

bidders, have the appearance of being an online auction, but for which the CGA 

would not in fact apply under the definitions in the Bill. The NZAA proposes that 

such ‘hybrid’ auctions should in fact provide the same statutory guarantees to 

online bidders as other internet auctions, as the amendment clauses intend, lest 

this loophole be used by traders to avoid their responsibilities under the CGA. 

 

18. The NZAA recognises that the amendment clauses may restrict consumers’ 

ability to trade in, and for traders to then dispose of, end-of-life vehicles which 

cannot reasonably be guaranteed under the CGA. Whilst traders could clearly 

record any flaws with the vehicle on the Consumer Information Notice and 

similarly online (and acknowledged by buyers), or dispose of them in-trade or via 

an auction house, it may be necessary to offer traders another option where they 

can dispose of such vehicles online, such as in Australia where they can be sold 

de-registered for disposal or repair. 
 

19. Therefore the NZAA recommends the Ministry of Consumer Affairs develop 

clear, consistent guidelines for the Motor Vehicle Disputes Tribunal as to what 

constitutes ‘acceptable quality’ in respect of a used car under the Act, including 

guidelines on the duration of the acceptable quality guarantee; or similarly, 

consider developing criteria for ‘worn’ (end-of-life) vehicles that may be explicitly 

exempted under the Act (for example, based on age and mileage); or providing 

greater clarification in the Act over the definition and use of the term ‘as is, where 

is’, and whether this can be used to opt out of the Act and how this is clearly 

presented to buyers. 
 



Page 6 of 6 
 

AA Submission to the Commerce Select Committee on the Consumer Law Reform Bill 

Subpart 5: Carriage of Goods Act 
 

Section 61 – no contracting out 
20. The NZAA supports the amendment to the Carriage of Goods Act which 

prohibits parties from contracting out of the CGA in respect of carrier services. 
 

Conclusion 
 
21. The NZAA thanks the Committee for the opportunity to submit on this important 

Bill which modernises consumer law, helps clarify consumers’ rights, and closes 

certain loopholes that currently exempt some in-trade sales from the CGA. 

However, the NZAA believes that with some minor but essential amendments, 

the intent of the Bill will be fully realised. 

 
 
Yours sincerely 

 
Mike Noon 
General Manager Motoring Affairs  
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